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his negligence was for the jury. Thomas et al. v. San Pedro, L. A. & S. L. 
Ry. Co., (1909), — C. C. A., 9th cir. — , 170 Fed. 129. 

The lower court held that the deceased was guilty of contributory negli- 
gence per se and the judge took the case from the jury. The decided weight 
of authority seems to be that even where the facts are not in" dispute the 
question as to whether or not a person is guilty of contributory negligence 
is one for the jury to decide from all the circumstances of the case. Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485; Schultze 
v. Mo. Pac. R. Co., 32 Mo. App. 438; Romine v. Evansville & Terre Haute 
R. Co., 24 Ind. App. 230, 56 N. E. 245. But if the facts are such as to admit 
of no difference of opinion among reasonable men, the question is one of 
law for the judge. The statute was intended to prevent the imprudent act 
of standing or riding on the platform, but not to absolve the railroad com- 
panies from responsibility for every injury which might happen at that 
place when a passenger is passing over it, while justifiably entering or leav- 
ing the cars. Buel v. N. Y. C. R. Co., 31 N. Y. 314, 88 Am. Dec. 271. Where 
a passenger went to the platform as the train approached his station and was 
thrown from the steps by a sudden jerk, the question of contributory negli- 
gence was left to the jury. Schultse v. Mo. Pae. R. Co., supra. And so 
where a passenger frightened at the speed at which a train was going down 
grade ran to the platform and was injured when the train was wrecked, the 
question of contributory negligence was left to the jury. Mitchell v. 5. P. 
R. Co., 87 Cal. 62, 25 Pac. 245, 11 L. R. A. 130. And in another case in 
which a passenger, passing from one car to another to get a glass of water, 
was injured by a fall caused by a sudden jerk of the train, the question of 
contributory negligence was left to the jury. Gaunce v. G. C. & S. P. R. 
Co., 20 Tex. Civ. App. 33, 48 S. W. 526. Still another case very similar to 
the principal case was one in which the passenger went to the platform as 
the train was approaching his destination and because of a sudden jerk was 
thrown to the ground and injured, and the court with proper instructions 
left the question of contributory negligence to the jury. Porbes v. Chicago, 
R. I. & P. R. Co., 135 la. 679, 1 13 N. W. 477. There are a great many more 
decisions similar to these cited, all holding that the question of the contribu- 
tory negligence of a passenger is to be decided by the jury, taking into con- 
sideration the statute, the circumstances of the particular case and the prob- 
able conduct of reasonable men under like conditions. 

Chattel Mortgaces — Bill of Sale and a Lease Constituting a Mort- 
gage — Question op Law. — D., being the owner of a farm, had prior to 
November 9, 1900, executed two chattel mortgages to the defendant, which 
were void because not recorded. On November 9, 1900, at the request of 
the defendant, D. gave him a bill of sale covering the property described in 
the mortgages, at the same time the terms of a lease being agreed upon, by 
which D. was to remain in possession of the farm for one year as agent of 
the defendant, paying as rent the interest on the purchase price in the bill of 
sale; he was also to care for and feed nine heifers, from which he could 
derive no income. The defendant was given the right to remove the property 
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at any time, and if D. paid the defendant the amount of the purchase price 
and interest before the expiration of one year, defendant agreed to sell the 
property to him. This lease was executed November 12, 1900. On October 
12, 1901, the plaintiff, as sheriff, levied on this property to satisfy judgments 
against D. The defendant removed the property, claiming it under the bill 
of sale : the sheriff brings suit for conversion. Held,, the bill of sale and the 
lease together constituted a chattel mortgage, which not being filed, was void 
as against D.'s creditors. (Willard BartlETT, J., dissenting, on the ground 
that there was a question for the jury,) Dickinson v. Oliver, (1909), 195 
N. Y. 238, 88 N. E. 44. 

The court, after disposing of a preliminary question regarding the right 
of the plaintiff to sue as sheriff, affirms the rule laid down in the lower court 
that the two instruments although executed at different times constitute a 
chattel mortgage as a matter of law. 96 App. Div. 65, 89 N. Y. Supp. 52. 
The defeasance clause in the lease, being an essential charcteristic of a mort- 
gage, makes it "as clearly a mortgage as if the defeasance formed a part of 
the bill of sale." Mooney v. Byrne, 163 N. Y. 86, 92, 57 N. E. 163; 
Brown v. Bement, 8 Johns. 96; Jones, Chattel Mortgages, § 19. A lease 
entitles the lessee to possession for the period of the 'lease, but in this case 
the defendant was to have the right to remove the property at any time — 
a clause usual to a chattel mortgage but foreign to a lease. The payment of 
an insignificant sum to D. in addition to the sum due, as an added considera- 
tion in the bill of sale, was disregarded; and calling this consideration the 
"purchase price" does not make it any more a bill of sale. Susman v. Why- 
ard, 149 N. Y. 127. To construe the instrument as a bill of sale would permit 
an evasion of the law requiring a filing of chattel mortgages, and would open 
the door to fraud as against creditors. Tooker v. Siegel-Cooper Co., 194 
N. Y. 442, 448, 87 N. E. 773- 

Constitutional Law — Employer's Liability Act — Right to Sue in 
State Court. — This was an action for damages brought by a brakeman under 
the Employers' Liability Act, (Act of Congress approved Apr. 22nd, 1908, 3S 
Stat. 65, C. 149.) for injuries received while coupling an interstate train, due 
to the negligence of a fellow-servant, in control of another train of the same 
railroad. Held, (1) Congress did not intend by Act of Congress of April 22, 
1908, to authorize the institution of an action under it in the state courts. 
(2) It has no power to compel the state courts to assume jurisdiction of such 
an action. (3) The act, as far as this cause is concerned is wholly void, by 
virtue of certain provisions which cannot be separated from the rest. Hoxie 
v. New York, N. H. & H. R. Ry. Co. (1909), — Conn. — , 73 Atl. 754. 

The Employers' Liability Act has called forth much recent discussion. 
(1) It is. the better opinion that the Constitution was intended to confine 
to the courts created by Congress the hearing and determination of causes 
falling within the grant of federal judicial power, Robertson v. Baldwin, 
165 U. S. 275, 17 Sup Ct. 326, 41 L. Ed. 715. The question as to whether the 
state by appropriate legislation might not accept for its courts the jurisdiction 
of such matters is not discussed, but undoubtedly the state could grant the 



